The Americans With Disabilities Act

What should you do?

Background

On July 26, 1990, President George Bush signed into law the Americans with Disabilities Act (ADA). The intent of this law is to remove barriers of discrimination that prevent qualified persons with disabilities from participating in areas of employment, public accommodations, communications, and transportation. It was a follow-up to the Rehabilitation Act of 1973, Section 504, which required recipients of Federal funding to provide accessible transportation infrastructure. The Department of Justice (DOJ) is the lead agency for the ADA. The Federal Highway Administration (FHWA) serves as an enforcement authority with oversight of pedestrian discrimination issues.

Accessibility is a civil right. Title II of the ADA applies to programs, activities, and services of public entities. A public entity is defined as 1) any state or local government; or 2) any department, agency, special purpose district, or other instrumentality of a State or local government. The combination of these previous statements, under the provisions of the ADA, makes local governments responsible for providing accessibility to all Americans, and subject to litigation for failure to comply. 

In the past several years in Ohio, there have been numerous lawsuits, on behalf of wheelchair users, against local governments for failure to provide properly installed curb ramps. The resolutions have been either mandated by judges or negotiated in out-of-court settlements in favor of the plaintiffs. There has been one certainty common to every case: the local government entity loses – either financially or in credibility. This article focuses on the responsibilities of local communities in meeting the transportation requirements of ADA on highway networks (including bridges), particularly the requirement to install curb ramps. 

Transition Plan

A transition plan is a commitment, schedule, and guide to achieve community-wide accessibility when structural changes to existing facilities are necessary. The plan was a requirement of the 1973 Rehabilitation Act. It remained a requirement with the ADA and was discussed in greater detail there.

State and local governments that employ 50 or more staff members were to have this plan developed by July 26, 1992. Implementation of the plan was to be completed by January 26, 1995. Any structure built new or modified after this latter date should have been constructed to comply with the ADA. 

Interested persons, individuals with disabilities, or organizations representing individuals with disabilities were required to have opportunities to participate in the development of the transition plan. Experience has shown that few if any communities in Ohio developed transition plans. Recent headlines are testimony that many communities fail to comply with the ADA.

Ideally, the plan would have indicated where curb ramps were to be installed on the existing facilities in accordance to an agreed-upon schedule. Completion of all work was required by January 26, 1995. The plan would also have indicated whether any facilities would not be upgraded to ADA compliance and why. 

In the absence of a transition plan, any improvement considered to “alter” the roadway must include the installation of accessible curb ramps. After much debate on the definition of “alteration,” the courts have ruled that where pedestrian routes exist, resurfacing projects are considered alterations and curb ramps must be incorporated into the project. Operations such as pavement grinding and micro-surface overlays meet the definition of alteration also. Projects of limited scope such as spot patching, restriping existing markings, or thin-coat sealing can be considered as maintenance rather than alterations. Since the type of funding (Federal, state, local) is not a factor in meeting the requirements of ADA, it is strongly recommended that state and local entities use these examples as guides for all projects, and not just Federal-aid highway projects.

On the positive side, it is not too late to develop a transition plan. It is highly recommended that all communities have one. The plan is good for the entire community. The process is inclusive of all users. It represents the results of your decision-making process, and provides a defense in civil suits.

Truncated Domes

Subsequent to passage of the ADA, the U.S. Access Board developed design standards for accessibility. These standards are consolidated in the Americans with Disabilities Act Accessibility Guidelines, also known as ADAAG. This document can be downloaded from the Board’s web site at www.access-board.gov. 

At curb ramps, detectable warnings to facilitate safe movement of the visually impaired across a road were required in the initial standards. An immediate concern was the impact of detectable warnings on the users of wheelchairs. The requirement of detectable warnings at curb ramps and hazardous vehicular ways was suspended in 1991 to allow for research of this issue. After ten years of research, the suspension by the DOJ expired on July 26, 2001. Therefore, detectable warnings have been required from that date forward.

During those ten years of research, numerous designs of detectable warnings were studied: grooves, striations, exposed aggregate, truncated domes, etc. The results of the research are that truncated domes are the only acceptable detectable warning at this time. This decision is based on national research. Arguments persist between the users of wheelchairs and the visually impaired. Local groups may even advocate the use of some other design. However, truncated domes are the only acceptable detectable warning.

For more information on truncated domes, please visit the web site for ODOT’s Office of Local Projects (www.dot.state.oh.us/local). There you will find a notice of this requirement, a memorandum from the Washington office of FHWA clarifying the issue of truncated domes, and a standard construction drawing of the truncated dome at a curb ramp. Another useful publication is FHWA’s Part 2: Designing Sidewalks and Trails for Access. This is a best practices design guide. Copies can be obtained by faxing a request form (http://www.fhwa.dot.gov/environment/bikeped/order.htm) to the FHWA Report Center at 301-577-1421.  You can also download updates to the book, regarding Truncated Dome requirements, at http://www.fhwa.dot.gov/environment/bikeped/errata.htm. The DOJ has a publication entitled ADA Guide for Small Towns available for downloading (www.usdoj.gov/crt/ada/smtown.htm). 

Local officials are encouraged to contact either the nearest ODOT District Office or the FHWA Ohio Division Office (Mark L. Vonder Embse at 614-280-6854) for technical assistance.

